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(i) 


STATEMENT OF QUESTION PRESENTED 


1. The first question is whether the Negotiable Instrument Act, 
or the ordinary principles of contract law apply to a claim for deficiency 
after a foreclosure sale of a deferred purchase deed of trust which was 
executed by an authorized agent for a principal who was the sole benefactor 
of the property and the real party in interest in determining the amount 
of the deficiency items not appearing in the note were included. If the 
ordinary principles of the law of principal and agent apply the principal 
is responsible. If the N. I. L. applies and the principal was undisclosed 
is the holder of the obligation precluded from holding the principal? 


2. The second question is whether under Title 28 Section 120 
D.C. Code a disclosed or undisclosed principal whose signature is not 
on the note, is liable when his authorized agent executed it for the 
benefit of his principal. 


3. The third question is whether the court has liberally 
construed a complaint in favor of the plaintiffs on a claim for deficiency 
which does not allege an undisclosed principal and agent relationship 
and base the granting of summary judgment solely upon 2 exhibits, in 
absence of any affidavits or other inquiry. 


4. The fourth question involves the applicability of 2 cases to 
the decision. The first based upon facts of unauthorized acts of the 
agent and the second decided before the adoption of the Code and the 
N. IL. L. 
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FORMANT REALTY CO., 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellants filed a complaint against the appellees for a 
judgment as the result of a deficiency in sum of $5, 461.13 due them 
after a foreclosure sale of a piece of real estate located in the District 
of Columbia which was taken in the name of an authorized straw party 
or agent of the appellees. The appellees requested summary judgment 
which was granted. The United States District Court for the District 
of Columbia had jurisdiction under Title 11, Section 306, D. C. Code, 
1951 Ed. | 


This Court has jurisdiction of this appeal under Title 28, U.S. 
Code Sections 1291 and 1292. | 





STATEMENT OF THE CASE 


The appellants filed their complaint in the lower Court for a 
deficiency judgment under a deed of trust and note claiming that the 
appellees were co-partners trading as Formant Realty Company who 


were the actual, true and real owners of premises 900 K Street, S. E., 
and for their benefit and convenience they appointed their employee a 
Louise Austin, as their straw party, agent and trustee to hold the bare 
legal title for the use, benefit and convenience of the appellees. The 
said straw agent had no beneficial or real interest in this property but 
merely held the title for and on behalf of the appellees who were the 
real owners. (J.A. 1, 2). 


On April 25, 1951 the straw executed and delivered to one Naylor 
a promissory note for $7, 500.00 with 6% interest, payable principal 
and interest in monthly installments of $60.00 running until paid. This 
note was given as part of the purchase price for said property. On 
the same date the property was purchased and the note executed, the 
straw agent delivered to Kaufman and Lodge, as trustees a deed of 
trust to secure its payment, which deed of trust covered the property 
purchased, namely 900 K Street, S. E., and thereupon the deed of 
trust was recorded among the land records of the District of Columbia. 
The deed of trust provided, among other things, that in event default 
occurred in the note the holder could direct the trustees named to 
foreclose the deed of trust and sell the property at public auction, 
and after sale, deduct the costs of sale including trustees' commission, 
then pay the principal and interest remaining unpaid on the note, and 
to remit the surplus, if any to the maker of the trust her heirs and 
assigns. (J. A. 2, 3) 


The complaint alleged that the straw party executed the note and 
the deed of trust at the request and instance of the appellees, at the 
time being their straw party, agent, servant and employee acting within 
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the scope of her employment, and she acted for the benefit of the 
appellees who received the proceeds and benefits derived from said 
note and deed of trust and applied the same to their own use and 
purpose. The complaint alleged that the indebtedness was in fact the 
indetbedness of the appellees, who were the real parties in interest, 
and therefore the appellees were personally obligated and liable for 
all of the terms of the note and deed of trust to the same effect as if 
they had personally signed their own names. (J. A. 3). 


The appellants further alleged that after the execution of the note 
the payee endorsed it without recourse and delivered it to the appellants 
who became and were the holders. (J. A. 3) 


It was further claimed that default occurred in the note payments, 
and the appellants directed the trustees to foreclose, which they did 
after due notice and public advertisement and sold the property on May 3, 
1956 for $1,000.00, subject to a first trust. At the time the balance 
on the note and expenses incurred were as follows: — 


Balance of Note $6, 171.03 


Auctioneer's fee 25.00 
Advertising 65. 10 
Trustees' fee 50. 00 
Attorney's fee 150.00 
Total $6, 461.13 
Bid at foreclosure sale 1,000. 00 
Net deficiency $5, 461. 13 


The appellants claimed judgment in that amount. (J. A. 3, 4). 


Thereafter, the appellees filed their motion for summary judgment 
on the grounds that the complaint and the deposition of the plaintiffs 
taken disclose that the defendants were entitled to judgment as a matter 
of law. (J. A. 4). | 
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When the motion was heard the deed of trust mentioned in the 
complaint was produced and filed as a matter of record. (J. A. 4) 
Later the deed of trust note was filed (J. A. 9). 


The Court took the case under advisement and on October 10, 
1956 denied the appellees’ motion for summary judgment. (J. A. 10). 


On October 12, 1956 the appellees filed a motion for reconsideration 
claiming there was no possible basis for recovery against them and 
requested further oral hearing. (J. A. 10). 


After the oral argument the Court again took the case under 
advisement and then entered a memorandum stating the issue then and 
reconsidered now is "whether an unidsclosed principal may be held 
liable on a negotiable instrument on the face of which there is no 
evidence nor indication in any manner of an agency relationship" on 
the basis of 8 Am. Jr. 473, Cragin v. Lovell 109 U.S. 194 and Irving 
Trust Company v. National City Bank of N. Y. 78 F. 2d 665 vacated 
the prior denial of the appellees' motion and then granted it, stating it 
did not have before it the deed of trust and that Title 28 USC 120 refers 
only to such instruments where some evidence of agency appears on 
the face, i.e. John Doe, Agent. (J. A. 11). 


Thereupon on November 7, 1956 the Court granted summary 
judgment in favor of the appellees from which judgment the appellants 
appealed on December 5, 1956. 


STATUTES INVOLVED 


Title 28, Section 119 D.C. Code 1951 Ed. 


"No person is liable on the instrument whose signature 
does not appear thereon, except as hereinotherwise 
expressly provided* * * *" 


Title 28, Section 120 D.C. Code 1951 Ed. 


"The signature of any party may be made by a duly- 
authorized agent. No particular form of appointment 
is necessary for this purpose, and the authority of 
the agent may be established as in other cases of 
agency”. 
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Title 28, Section 121 D.C. Code 1951 Ed. 


"Where the instrument contains or a person adds 

to his signature words indicating that he signs for 
or on behalf of a principal, or in a representative 
capacity, he is not liable on the instrument if he was 
duly authorized, but the mere addition of words 
describing him as anagent or as filling a 
representative character without disclosing his 
principal does not exempt him from perzoua 
liability. " 


STATEMENT OF POINTS 


1. The action herein was on a contract, and not solely upon 
a promisory note, and therefor the usual principles of agency apply. 


2. Section 120 of Title 28 of the Code permits an agent, who 
is duly authorized, to bind his principal on a promisory note. 


3. If, considering the question it is assumed that the action was 
solely on a note, there was no affidavit or other basis which the Court 
could conclude that the theory of the complaint was that the appellees 
were unidsclosed principals and therefor not liable (which must be 
necessarily established to take the case out of the disclosed principal 
theory which creates liability if the agent acted in the scope of 
authority). : 


4. The inapplicability of Irving Trust Co. v. National City 
Bank of N. Y., and Cragin v. Lovell. : 


SUMMARY OF ARGUMENT 


ke The action was on a contract and not solely on a promissory 
note. The contract included the sale of the property and the execution 
of the deed of trust and its foreclosure sale, after which items of 
Advertising, Auctioneer's fees, Trustees' fees and attorney's fee, 
none of which were provided for on the note, were included, and to 
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which the appellants were entitled. The fact that part of the 
transaction included a note did not prevent the ordinary laws of contract 


from applying, among which is the principle that an agent for either a 


disclosed or undisclosed principal, acting within the scope of his 
authority, binds the principal. 


2. Section 120 of Title 28 D.C. Code does not preclude the 
liability of a disclosed or undisclosed principal. The limitation of 
Section 119 is qualified by the phrase "except as herein otherwise 
provided", and Section 121 does not prevent liability of the principal 
but only defines the extent of the agent's liability. The provisions of 
Section 120 permitting the execution of a note by a duly authorized 
agent, with no particular form of appointment necessary, and the 
authorization of showing the agency as in other cases of agency clearly 
establishes the liability of both a disclosed and undisclosed principal. 


3. 8 Am. Jur. Section 473 cited by the Court, and also section 
468 assert the non-liability only in cases of undisclosed principals. 
There is nothing in the complaint which restricts the theory to the claim 
that the appellees were undisclosed principals. Construing the complaint 
in this manner, merely because the note and deed of trust did not disclose 
the principal was not the liberality given the appellants to which they were 
entitled, because the Court did not mention or consider whether the 
allegations of the complaint were limited to a theory or undisclosed 
principals, and there was no affidavits which established it as an 
undisputed fact. In granting summary judgment this had to be established 
as an undisputed fact. 


4. The cases cited by the Court in support of its memorandum of 
Irving Trust Co. v. National City Bank of New York and Cragin v. Lovell 
were not applicable. The Irving Trust case was decided on the basis 
that the agent did not have authority of the principal to execute the note. 
Cragin v. Lovell was decided before the adoption of the Negotiable 
Instrument Law, and prior to the adoption of our Statute which includes 
Section 120 of Title 28, and therefore is likewise inapplicable. 





ARGUMENT 


1. The action was in contract and not solely upon a promissory 
note and therefore the usual principles of agency applied. 


That the complaint alleges a contract executed by an agent, acting 
by express authority, for the benefit of his principals is clear, Itis 
equally clear that an agent contracting for his principal, acting within 
the scope of his authority binds the principal.’ : 


The complaint sought a deficiency judgment which was ascertainable 


only after the foreclosure of the property, against the appellees as 
principals, based upon a deed of trust and note. Certainly a deed of 
trust and note is a contract, and why a different principle of law 
applies has no reasonable basis. No public policy is involved. 


The action here was not in the true sense an action under the 
Negotiable Instruments Law, but was an action for a deficiency judgment 
as above stated. There was nothing in the note which provided for 
liability of the maker of the note, or his principal for items of auctioneer's 
fee, advertising, trustees' fee and attorney's fee. Even if any element 
was lacking to prevent the note from being negotiable, it still was, never- 
theless a contract, and evidenced a debt for which a complaint, based 
upon the contract could be maintained. The action asserted in the 
complaint was for a debt which was as a result of a note and deed of 
trust which had been foreclosed, and if it were based upon a negotiable 
instrument, there could be no inclusion of the items contracted for in 
the deed of trust. The trial Judge therefore denied the appellants the 
liberality of construction to which they were entitled in narrowly 
construing the complaint as an action strictly upon a promissory note 
under the Negotiable Instrument Act. 


1 Robinson v. Beckley 97 U.S. App. D. C. 278, 230 F. 2d. 828, where the principal was held 
for a deficiency judgment on a contract made by the agent in the principal's behalf, where the 
agency was undisclosed. 
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That a note is fundamentally a contract, governed by rules of 
contract law is declared in7 Am. Jur. Par. 1, page 788. If the note 
and deed of trust are contracts governed by contract law, the principle 
of law that a principal is bound by a contract made at his express direction 
by his agent, acting within the scope of the authority, and made solely 


for the benefit of the principal, apply. The question of negotiability is 
governed by the Negotiable Instruments Law, the execution, consideration 
and enforceability can be governed by the usual contract principles. 

The question of negotiability was not involved in the issues in this case. 


Supporting the theory that the appellants’ action was not on the 
note, but on the special facts of the case of which the making of the note 
is just a part, the case of Harper v. Tiffin National Bank 54 Oh. St. 435, 
44N. E. 97 more clearly is descriptive. In that case Harper procured 
Matthews to make and endorse a note and attached shares of stock 
transferred to him for that purpose by Harper. On this note with the 
collateral attached, through a broker without designating the principal, 
a loan in the face of the note was obtained from the bank, which had no 
knowledge of the facts. The agent Matthews had no interest other than 
to accomodate his principal. Harper made an assignment for benefit 
of creditors and the bank presented its claim for payment which was 
rejected. In reversing the lower Court and holding the bank had a 
right to participate in Harper's assets, the Ohio Court uses the 
following language: 

"The only question is the sufficiency of the petition. 
The objection to recovery is that Harper's name 

nowhere appears on the note and no recovery can be had 

against him or his assignee although the money was raised 

for his use and he received it. * * *and the authorities 

are cited to show that parties cannot be liable to and made 

liable on instruments of this kind by parol. This is 

conceded to be the rule. * * *But such is not this case. 

The objection to the petition misapprehends its character. 

The action is not on the note signed and endorsed by 


Matthews, but on the special facts of the case of which 
the making of the note is a part. 
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It is a settled principal of law founded on the principle 
of justice, that where one receives money that in equity and 
good conscience belong to another, the latter may recover 
it as money had and received to his own use. But it, where 
the statement of facts show a duty neglected on part of the 
defendant and of which the plaintiff has a right to require 
performance the petition shows a cause of action. The 
facts here are Harper procured Matthews to sign the note 
and transferred 50 shares to him for collateral security. 

On this note the money was obtained and turned over to 
Harper. Harper's connection with the transaction is 
nowhere disclosed although the entire transaction was 
directed by him and for his sole benefit. | 


Good conscience certainly requires Harper to pay 
back the money as a loan to himself." 


We think the cases are similar, the allegations of the complaint 
in the instant case are of a Same pattern. The execution of the note 
here was only part of the transaction, and was coupled with obtaining 
the property for the sole use of the appellees. | 


2. Title 28, Section 120 authorizes liability of a principal, 
disclosed or undisclosed, on a note signed by his authorized agent. 


Even if the claim alleged in the complaint is to be limited to the 
construction that it is an action only on the note, we still submit that 
the granting of the motion for summary judgment was error. 


Title 28, Section 119 limits liability on negotiable instruments 
to the person who actually signs. Title 28, Section 120 permits the 
note to be made by a duly authorized agent and no particular form is 
necessary, and the authority may be established as in other cases of 
agency. This last section clearly indicating that well established 
principle of contract law that one may act by his agent and in doing so 
binds himself. Section 121 definitely indicates that if the instrument 
is signed on behalf of a principal the agent is not liable, but mere 
addition of words describing him as agent without disclosing the principal 
does not exempt the agent from liability. This provision coming within 
the principle that an agent acting for an undisclosed principal creates 
liability for both the agent and the principal. 
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When an agent signs, the signature of the principal does not 
appear, consequently if Section 119 is literally construed, Section 120 
and 121 would be meaningless. Where the signature appears on the 
note, and the person so Signing indicates his agency no personal 
liability attaches, but the principal is liable- 


If the Court's conclusion is that Section 120 applies only where 
some evidence of agency appears on the face of the note, i.e. John Doe, 


Agent, it necessarily follows the words of that section, to the effect 

that the authority of the agent may be established as in other cases of 

agency, and that no form of appointment is necessary must cover all 
_ agency cases. 


The words "the authority of the agent may be established as in 
other cases of agency" clearly indicates that as in all cases involving 
contracts parol may be used to show the existence of an agency and the 
agent acted within the scope of his authority. If it were intended that 
the principal would not have any liability unless his name appears the 
language of the statue could have been so expressed. We see no 
difference in permitting liability of the principal on a note where it is 
signed John Doe, or John Doe, agent, in the light of Section 121. Both 
require evidence to identify the principal and the manner of establishing 
the authority is similar. To follow the trial Judge's conclusion that 
Section 120 applies to forms where the note is signed John Doe would be 
to disregard the language that no particular form is necessary. Section 
121 permits both the agent and undisclosed principal to be liable where 
the instrument is signed John Doe, Agent, and this section deals only 
with the agent's liability. There is nothing in this section dealing with 
the principal's liability or preventing it. Section 120 is expressly 
designed to make principals responsible when they act through an 
authorized agent, and it is the section intended in section 119 as being the 
section as "hereinafter otherwise expressly provided". 


2 pradley v. McKee, 5 Cranch (5 D.C.) 298; La Normandie Hotel Co. v. Security Trust Co. 
8p. SS ee 


38 App. D, C, 187. 
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8. Assuming, without conceding that the action was solely 
on the note, there was no affidavit or other pleading which established the 
action as being against an undisclosed principal. Even under the Court's 
citations, a disclosed principal is liable, but the Court considered only 
the deed or trust and the note to reach the conclusion that the act of the 
agent was for an undisclosed principal. However, with the liberal 
indulgences to which the appellants were entitled, the allegation of the 
complaint do not make any such contentions. The granting of the motion 
for summary judgment should have been based upon a consideration of 
the complaint and the exhibits. The fact that the exhibits did not 
disclose the principal, did not negate the factual possibility that at the 
time of the contract of sale of the property and the execution of the note 
and deed of trust, it was known that Louise Austin, was the straw and 
that she was acting for the appellees, there were no affidavits to the 
effect that at the time the note and deed of trust was executed, the 
principals were unknown. A liberal interpretation of the complaint 
required the conclusion that all of the facts of ownership of the property 
by the appellees, that the note and deed of trust was executed at request 
of the appellees by a straw party, acting within the scope of her authority, 
and the appellees: received the proceeds for their own benefit, use and 
purpose,- were known. There is nothing alleged in the complaint which is 
inconsistent with a theory that the straw party was acting for a disclosed 
principal. The Court did not inquire or ascertain whether the claim 


was that the appellees were undisclosed principals, and there is nothing 
in the record which makes the claim. Under Dewey v. Clark, 86 U.S. 
App. D. C. 137, 180 F. 2d. 766 the appellees were not entitled to 
summary judgment since there was no determination that the action of 


the straw party was for an undisclosed principal, and the Court failed 
to resolve all doubts in favor of the appellants. 
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If the action was based upon the acts of an agent for a disclosed 
principal unquestionably the complaint stated a cause of action, 8 Am. 
Jur. 473 cited by the Court in the memorandum confines the principle 
stated to undisclosed principals as does 8 Am. Jur. 468, page 215. 


Construing the complaint as one against a disclosed principal is 
more consistent than a construction that it is based upon a claim against 
an undisclosed principal, and therefor on this point alone the Court 
erred in granting summary judgment. 


4. The cases of Irving Trust Co. v. National City Bank of N. Y. and 
Cragin v. Lovell, do not apply. 


The court's decision was based upon Irving Trust Co. v. National 
City Bank of New York, 78 F. 2d. 665 and Cragin v. Lovell, 109 U.S. 
194 cited in the memorandum. The applicability of these cases are on 
the two premises solely that first the complaint in the instant case is 
based only on a promissory note and secondly that the agent acted for 
an undisclosed principal. Assuming, but without admitting this to be 
correct, nevertheless Irving Trust Co. v. National City Bank of New York, 
is not applicable because the trial Court predicated its decision on the 
fact that the agent in executing the note did so without the principal's 
authority. This question is not presented in this case. 


Cragin v. Lovell was decided in year 1883. The present Negotiable 


Instrument Law was drafted in year 1895 and in year 1896 was recommended 
to the various states. It is therefor not predicated on the present N.I. L. 
which was adopted here by the 1901 Code for the District of Columbia, 

and therefor there is no indication that the Court considered the presence 

of any law similar to Section 120. Again this case seems to be 

predicated upon the undisclosed principal theory, and also assumed the 
action was solely on the promissory notes. Not having the precise 
question as in the present case, it cannot be authority where our statute 
authorizes an agent to act for his principal which agency need not be in 

any particular form, and may be shown as in other cases of agency. 
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CONCLUSION 


We respectfully submit that a summary decision of the Court 
granting judgment when questions of fact are presented, and where there 
is no basis which sustains any contention that the act of the agent was 
for an undisclosed principal, and that it was purely on a promissory 
note, constitutes error requiring a reversal. 3 


Respectfully submitted, 


Herman Miller 


Attorney for Appellants 
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1 
JOINT APPENDIX 
IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


PHILIP STEARNS 

BERNARD P. PLATSHON 
ALAN J. WERNER 

1003 New York Avenue, N. W. 
Washington, D. C. 


Plaintiffs Civil Action No. 2407-56 


Vv. 


ANGELINA K. aa 

T/a 
FORMANT REALTY CoO. , 
902 H Street, N. E. 


Washington, D. C. 


) 
) 
) 
) 
) 

DINO FORMANT 
) 
: 
[Filed June 9, 1956] 
) . 


Defendants 


COMPLAINT FOR DEFICIENCY JUDGMENT 
UNDER DEED OF TRUST AND NOTE | 

The complaint of the plaintiffs for money judgment against the 
defendants for a deficiency judgment under a deed of trust and promissory 
note shows unto the Court as follows: 

1. The jurisdiction of the Court is based upon a claim which ex- 
ceeds $3, 000. 00 and is, therefore, within the exclusive jurisidiction of 
this Court. 

2. The plaintiffs are adult citizens of the United States and 
residents of the District of Columbia except the plaintiff, Alan. J. 

Werner, is a resident of the State of Maryland. | 

3. The defendants likewise are citizens of the United States and 
are believed to be residents of the District of Columbia, and they are 
sued in their own right and as co-partners trading TEL the name and 
style of Formant Realty Co. | 

4. Heretofore, to-wit: April 25, 1951 the defendants were the 
actual, true and real owners of that lot and improvements located in the 
District of Columbia known as 900 K Street, S.E. and being further known 


2 

as part of lot numbered thirteen (13) in square numbered nine hundred 
fifty-one (951). The plaintiffs say that for the benefit and convenience 

of the said defendants they constituted, appointed and named their em- 
ployee, one Louise Austin, as and for their straw party, agent or trustee 
to take and hold the bare legal or naked title for their use, benefit and 
convenience. The plaintiffs say that the said Louise Austin had no bene- 

ficial or real interest in said property but merely held the said 

title for and on behalf of the real owners, the defendants herein. 

The plaintiffs further say that on the date aforesaid, April 25, 1951, 
the said Louise Austin executed and delivered to the order of William R. 
Naylor her certain promissory note in the sum of $7500. 00, bearing 
interest, until paid, at the rate of 6% per centum per annum. Principal 
and interest thereon being payable in monthly installments of $60. 00 on 
the 25th day of each and every month thereafter until paid; each install- 
ment, when paid, to be applied first to the payment of the interest on the 
amount of principal remaining unpaid and the balance thereof credited to 
the reduction of the principal. The aforesaid note being given as part of 
the purchase price and deferred purchase money for the aforesaid 
property. 

5. The plaintiffs further say that on, to-wit: April 25, 1951 the 
said Louise Austin executed and delivered to Joseph A. Kaufmann and 
Thomas E. Lodge, as trustees, her certain deed of trust to secure the 
payment of the aforesaid note. Said deed of trust being secured on the 
aforesaid property located at 900 K Street, S.E., and being further 
known as part of lot numbered thirteen (13) in square numbered nine 
hundred fifty-one (951), as therein described. The said deed of trust 
being recorded among the Land Records of the District of Columbia in 
Liber 9480 folio 389. Said deed of trust provided, among other things, 
in the event the said deferred note was defaulted in its payment the 
holder thereof might direct the trustees named therein to advertise said 
property for sale at public auction and sell the same to the highest bidder 
at said sale, and upon compliance with the terms of the sale to pay all 
proper charges, costs and expenses including counsel fees and costs and 
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all monies advanced for taxes, insurance and assessments, with interest 
thereon, including a commission of 5% to the trustees for making sale; 
secondly, to pay whatever amount remained unpaid on said note, with 
interest thereon. If there was any surplus after payment of the afore- 
said items to pay the balance to the owner of the property. 

6. The plaintiffs further say that at the time the said Louise 
Austin executed the aforesaid described promissory note and deed of trust 
she did so at the request and the instance of the defendants, and at the 
time thereof was the straw party, agent, servant and employee of the 

said defendants, acting within the scope of her employment for the 
benefit of the aforesaid defendants; the said defendants receiving, in their 
own right and for their own benefit the proceeds and the benefits derived 
from said deed of trust and note and applied the same for their own use 
and purpose, and the plaintiffs say that the said indebtedness is, in fact, 
the indebtedness of the defendants herein, who are the real parties in 
interest, and by reason thereof the said defendants are personally obli- 
gated and liable for all of the terms of said note and the deed of trust 
securing the same to the same effect as if they had personally signed the 
same in their own names. ! 

The plaintiffs further say that after the execution of the aforesaid 
note the payee thereof endorsed the same without recourse and delivered 
the same to the plaintiffs, who became and continued to be holders and 
owners of said note. : 

The plaintiffs further say that default having occurred in the pay- 
ments of said note, they directed the aforesaid trustees to advertise said 
property for sale at public auction and after due notice and public ad- 
vertisement as to the time and place of said sale the said trustees pro- 
ceeded to sell the same, on, to-wit: May 3, 1956, for the sum of 
$1,000.00. The plaintiffs further say that on the day of the said sale 
the balance of said note and the expenses incurred were as follows: 





Balance of Note | $6,171. 03 
Auctioneer's fee 25. 00 
Advertising 65. 10 
Trustees’ fee 50. 00 
Attorney's fees 150. 00 


SRO tc nree se $6, 461. 13 
Bid rec'd at foreclosure sale 1, 000. 00 


Net deficiency $5, 461. 13 
WHEREFORE, the plaintiffs demand judgment against the defen- 
dants in the sum of $5, 461.13, with interest from May 3, 1956. 


/s/ Herman Miller, 
421 - 4th Street, NW 
Attorney for Plaintiffs 





[Filed July 10, 1956] 
MOTION FOR SUMMARY JUDGMENT 
Comes now the defendants, by their attorney, and respectfully 
moves the Court for summary judgment on the grounds that the complaint 
and the deposition of the plaintiffs taken herein disclose that the defen- 
dants are entitled to judgment as a matter of law. 


/s/ Leonard C. Collins, 
Attorney for Defendarts 
917 15th Street, N. W. 
Washington 5, D. C. 
[SERVICE ] 


[ Filed October 2, 1956] 

THIS DEED OF TRUST, Made this 25th day of April in the year 
Nineteen Hundred and Fifty-one, by and between Louise Austin, un- 
married, party of the first part, and Joseph A. Kaufmann and Thomas 


E. Lodge, Trustees, parties of the second part, all of the District of 
Columbia: 


WHEREAS, the said party of the first part is justly indebted to 
William R. Naylor in the full sum of Seventy-five Hundred Dollars 
($7500. 00), for which amount she has made and delivered her one (1) 
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certain promissory note of even date herewith, payable to the order of 
William R. Naylor; the said note bears interest until paid, and is payable 
in monthly installments of $60. 00 on the 25th day of each and every month 
hereafter until said note shall be paid in full; at the rate of six per cent 
(6%) per annum; each installment shall be applied, first to interest and 
the balance to principal (with the right to make larger payments in any 
amount at any time, on and after five years from the date of said note); 
and said note provides that if default be made in the payment of any in- 
stallment when and as the same shall be due and payable, then and in that 
event the unpaid balance of the aforementioned pr incipal sum shall at the 
option of the holder thereof , at once become due and payable. Said note 
has been identified by the notary public taking the ac knowledgement of 
these presents, as per his certificate thereon. : 

AND WHEREAS, the party of the first part desires to secure the 
prompt payment of said debt, and interest thereon, when and as the same 
shall become due and payable, and all costs and expenses incurred in 
respect thereto, together with all taxes and insurance premiums as well 
as all renewals or extensions of said debt, including reasonable counsel 
fees incurred or paid by the said parties of the second part or substituted 
trustee, or by any person hereby secured, on account of any litigation at 

6 law or in equity which may arise in respect to this trust or the 
property hereinafter mentioned, and of all money which may be advanced 
as provided herein, with interest on all such costs and advances from the 
date thereof. 7 

NOW, THEREFORE, THIS INDENTURE WITNESSETH, that the 
party hereto of the first part, in consideration of the premises, and of 
One Dollar, lawful money of the United States of America, to them in 
hand paid by the parties of the second part, the receipt of which, before 
the sealing and delivery of these presents, is hereby acknowledged, has 
granted, and hereby grants unto the parties of the second part, in fee 
simple, the following described land and premises, with the improve- 
ments, easements, rights, ways and appurtenances thereunto belonging, 
situated in the District of Columbia, namely: 
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Part of Lot 13 in Eleanor N.T. Meed's subdivision of lots in 
Square 951, as per plat recorded in the Office of the Surveyor for the 
District of Columbia in Liber W.B.M. at folio 287, described as follows: 
Beginning at the Southwest corner of said Lot 13 and running North along 
the East line of 9th Street 76 feet 8 inches; thence East parallel with the 
North line of K Street 19 feet 10 1/2 inches to the West line of Lot 14 in 
said Square; thence South along said West line, 76 feet 8 inches to the 
North line of K Street; thence West along said line of K Street 19 feet 
10 1/2 inches to the place of beginning. 

IN AND UPON THE TRUSTS, NEVERTHELESS, hereinafter des- 
cribed; that is to say: IN TRUST to permit the said party of the first 
part, her heirs and assigns, to use and occupy the said described land 
and premises, and the rents, issues and profits thereof, to take, have, 
and apply to and for their sole use and benefit, until default be made ia 


the payment of the said note hereby secured or any installment of 


interest thereon, when and as the same shall become due and payable, 

or any proper cost, tax or expense in and about the same as herein 
provided. 

AND, upon the full payment of said note and the interest thereon, 
and of any extensions or renewals thereof, and all moneys advanced or 
expended as herein provided, and all other proper costs, counsel fees, 
charges, commissions, half-commissions and expenses, at any time 
before the sale herein provided for to release and reconvey the said 
described premises unto and at the cost of the said party of the first 
part or the parties then claiming under them. 

AND UPON THIS FURTHER TRUST, upon any default or failure 
being made in the payment of said note or of any installment of prin- 
cipal or interest thereon, or upon default in payment, on demand, of 
any sum or sums advanced by the holder of said note on account of any 
costs, counsel fees and expenses of this Trust, or on account of any 
such tax or assessment, or insurance or expense of litigation, or on 
account of any lien, Deed of Trust or Mortgage on said land and premises, 
prior in lien to this Trust, with interest thereon at six per centum per 
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annum from date of advance (it being hereby agreed that on default in 


payment of said costs, expenses, tax or assessment, or insurance, 
or expense of litigation, or such prior lien, Deed of Trust or Mortgage 
as aforesaid, the same may be paid by the holder of said notes and all 
sums advanced in so doing, with interest as aforesaid, shall forthwith 
attach as a lien hereunder and be demandable at any time); then, upon 
any and every such default so made as aforesaid, the said parties of the 
second part, or the survivor of them, or substitute trustee shall have 
the power and it shall be their duty thereafter to sell, and in case of any 
default of any purchaser to resell the said described land and premises 
at public auction, upon such terms and conditions, in such parcels, at 
such time and place, and after such previous public advertisement 
as the parties of the second part, or the survivor of them, or substitute 
trustees shall deem advantageous and proper; and to convey the same 
in fee simple, upon compliance with the terms of sale, to, and at the 
cost, of the purchaser, or purchasers thereof, who shall not be 
required to see to the application of the purchase money: and of the 
proceeds of said sale or sales; FIRSTLY, to pay all proper costs, 
charges, and expenses, including all counsel fees and costs herein 
provided for, and all moneys advanced for taxes, insurance, and 
assessments, with interest thereon as provided herein, and all taxes, 
general and special, due upon said land and premises at time of sale, 
and to retain as compensation a commission of five per centum on the 
amount of the said sale or sales; SECONDLY, to pay whatever may 
then remain unpaid of said note, whether the same shall be due or not, 
and the interest thereon to date of payment, it being agreed that said 
note shall upon such sale being made before the maturity of said note, 
be and become immediately due and payable, at the election of the 
holder thereof; and, LASTLY, to pay the remainder of said proceeds, 
if any there be, to the said party of the first part, her heirs or assigns, 
upon the delivery and surrender to the purchaser, his, her or their 
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heirs or assigns, of possession of the premises so as aforesaid sold 
and conveyed, less the expense, if any, of obtaining possession. 

AND, the said party of the first part does hereby agree at her 
own cost, during all the time wherein any part of the matter hereby 
secured shall be unsettled or unpaid to keep the said improvements 
insured against loss by fire and windstorm and against such other 
hazard or hazards as may reasonably be required by the holder of 

said note, in an amount, in the name and to the satisfaction of 
the holder of said note, in such company or companies as the holder of 
said note may select, who shall apply whatever may be received 
therefrom (whether by return short rate unearned premiums after 
foreclosure or otherwise) to the payment of the matter hereby secured, 
whether due or not, unless the party entitled to receive shall waive 
the right to have the same so applied, and also to keep the improvements 
constantly in good order and repair and to pay all taxes and assessments, 
both general and special, that may be assessed against, or become due 
on said land and premises during the continuance of this Trust and 
that upon any neglect or default to so insure, or to pay taxes and 
assessments, or to keep the improvements constantly in good order 
and repair, any party hereby secured may have said improvements 
insured and pay said taxes and assessments and make such repairs as 
may be necessary to keep the improvements in good order and repair, 
and the expense thereof shall be a charge hereby secured and bear 
interest at the rate of six per centum per annum from the time of such 
payment. 

AND, it is further agreed that if the said property shall be 
advertised for sale, as herein provided, and not sold, the trustee or 
trustees acting shall be entitled to one-half of the commission above 
provided, to be computed on the amount of the debt hereby secured. 

AND, the said party of the first part does hereby covenant that 
she will warrant specially the land and premises hereby conveyed, and 


that she will execute such further assurances of said land as may be 


requisite or necessary. 
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. IN WITNESS WHEREOF, the said party of the first part has 
10 hereunto set her hand and seal on the day and year first here- 

, inbefore written. 


Signed, sealed and delivered in the presence of -- 
2 /s/ Louise Austin [SEAL] 


[VERIFICATION ] 


* via t [Filed October 5, 1956] 


SECURED BY DEED OF TRUST ON PART OF LOT 13 IN SQUARE 951, 
WASHINGTON, D. C. TO JOSEPH A. KAUFMANN AND THOMAS E. 
LODGE, TRUSTEES. | 


a a a ee 
$7, 500.00 Washington, D. C. April 25th, 1951 
For value received, the undersigned promises to pay to the order of 
WILLIAM R. NAYLOR the sum of Seven Thousand Five Hundred 
Dollars ($7, 500.00) with interest until paid at the rate of six percent 


L 


wie per annum. Said principal and interest payable in monthly installments 
of Sixty Dollars ($60.00) per month, on the 25th day of each and every 
month after date, until paid (with the right to make larger payments in 
any amount, at any time, on or after five (5) years from the date hereof); 
each installment when so paid to be applied, first to the payment of 
interest on the amount of principal remaining unpaid, and the balance 
thereof credited to principal. Non-payment of any installment, when 
due, shall render the entire balance payable, at the option of the holder 
thereof. In the event that it becomes necessary to place this note in 
the hands of an attorney for collection, the maker agrees to pay a 
reasonable attorneys' fee. ) 

(Signed) Louise Austin [SEAL] 


* * * 


NOTARIAL SEAL 
IMPRESSED 
[VERIFICATION ] 
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[Filed October 10, 1956] 


ORDER DENYING DEFENDANTS MOTION FOR 
SUMMARY JUDGMENT 


Upon consideration of the motion filed herein by the defendants 
for summary judgment, and argument thereon by counsel for the 
respective parties in open Court, and thereupon, it is this 10th day 
of October, 1956: 

ORDERED, that said motion for summary judgment be, and the 
same is hereby denied. 

By the Court, 
/s/ Matthew F. McGuire 


[CERTIFICATE OF MAILING] 


[Filed October 12, 1956] 


MOTION TO RECONSIDER ORDER 
DENYING MOTION FOR SUMMARY JUDGMENT 


Come now the defendants, by and through counsel, and 
respectfully request the Court to reconsider its order denying the 
motion for summary judgment, and upon reconsidering the request, 
the Court to grant said motion on the grounds that in the case as a 


whole, there is no possible basis upon which the plaintiffs can recover. 
Defendants further request that the Court permit an oral argument 


and an oral hearing on this motion. 


/s/ Leonard C. Collins 


Attorney for Defendants 
x * * 


[CERTIFICATE OF SERVICE] 
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[Filed November 5, 1956] 

MEMORANDUM : 

This matter comes before the Court on a motion for reconsideration 
of an order dated October 10, 1956 denying defendants' motion for 
summary judgment. The issue determined then and reconsidered now 
is whether an undisclosed principal may be held liable on a negotiable 
instrument on the face of which there is no evidence nor indication in 
any manner of an agency relationship. The general rule is set out in 
8 Am. Jur. 473: | 

The undisclosed principal . . . cannot be held liable upon 

a negotiable instrument signed or endorsed by his agent 

alone, as each party taking a negotiable instrument 

contracts only with the parties who appear upon the face 

of an instrument. : 

In accord is Cragin v. Lovell, 109 U.S. 194; Irving Trust Co. v. 
National City Bank of N. Y., 78 F. 2d 665 and cases cited therein. 

The Court in ruling upon the original motion did not have before 
it the deed of trust which plaintiff contended in oral argument would 
also support a claim against the undisclosed princ ipal. The Court, 
resolving all doubts against the moving party, denied defendants’ 
motion. Subsequently the instrument in question appeared, it having 
been filed on October 2, 1956, but it was not in the Court file presumably 
through oversight on the date the Court ruled. It fails to support the 
contention made by plaintiff at the time of argument. Title 28 USC 120 
refers only to such instruments where some evidence of agency appears 
on the face, i.e., John Doe, Agent. | 

Accordingly, denial of defendants’ motion is now vacated and for 
the reasons stated, the same is now granted. : 


/s/ Matthew F. McGuire 
United States District Judge 


November 5, 1956. 
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{Filed November 7, 1956] 
ORDER GRANTING SUMMARY JUDGMENT 
Upon consideration of the motion of the defendants for 


reconsideration of the order of this Court of October 10, 1956, denying 


defendants' motion for summary judgment; and upon consideration of 
the points and authorities of the plaintiff in opposition thereto; and 
upon consideration of the original motion for summary judgment, the 
points and authorities in opposition thereto; and of the entire file in 
this cause, it is by the Court this 7th day of November, 1956, 

ORDERED, that the order of this Court of October 10, 1956, be 
and the same is hereby vacated; and it is further 

ORDERED, that the defendants' motion for summary judgment 
be and it hereby is granted. 


/s/ Matthew F. McGuire 
United States District Judge 


[CERTIFICATE OF MAILING] 


{Filed December 5, 1956] 
NOTICE OF APPEAL 
Notice is hereby given this 5th day of December, 1956, that 
Philip Stearns, Alan J. Werner and Bernard P. Platshon hereby 
appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 8th day of 
November, 1956 in favor of Dino Formant and Angelina Formant 


against said Philip Stearns, Alan J. Werner and Bernard P. Platshon. 


/s/ Herman Miller 
Attorney for Plaintiffs 


* * * 


{SERVICE ] 


%. @ & 








BRIEF FOR APPELLEE AND SUPPLEMENTAL APPENDIX 


Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 





No. 13, 669 


PHILIP STEARNS, et al, 


Appellant, 
Vv. 
DINO FORMANT, et al, of Ap? 
T/a states oe cue 
FORMANT REALTY CO., grited Pe “pio Ct 


~ APPEAL FROM THE UNITED STATES DISTRICT COURT ae 
FOR THE DISTRICT OF COLUMBIA 


LEONARD C. COLLINS 


917 - 15th Street, N. W. 
Washington, D. C. 


Attorney for Appellees 








(i) 
STATEMENT OF QUESTIONS PRESENTED 


The only question involved herein is whether the Trial Court 
properly ruled as a matter of law that no recovery could be had in a 
case where the plaintiffs were the holders of a deed of trust note after 
the foreclosure of the deed of trust left a deficiency, and where the 
defendants were parties whose names did not appear on the note, 
which note had been signed by the agent of the defendants in her own 
name, even though, at the time of the execution of the note, the 
defendants were known to be her principals. 

















COUNTER STATEMENT OF THE CASE 
STATUTES INVOLVED wT hie he 


SUMMARY OF ARGUMENT ° 
ARGUMENT: 


I. This Action Was Solely A Suit Upon A Negotiable 
Promissory Note And, Therefore, Is Governed By 
The Negotiable Instruments Law oa ee 


The Negotiable Instruments Law Is Controlling 
And Bans Recovery By The Appellant os ke 


The Trial Judge's Decision Was Based Upon The 
Conclusion That The Principal Was Not Disclosed 
On The Face Of The Note, But The Court Knew 
That The Principal Was Otherwise Disclosed At 
The Time Of The Execution Of The Note. 
Therefore, The Court Violated NoRule Of Liberal 
Construction In Favor Of The Appellants. 7 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 669 


PHILIP STEARNS, et al, 
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DINO FORMANT, et al, 
T/a 
FORMANT REALTY CO., | 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT ct 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
and 
SUPPLEMENTAL APPENDIX 


COUNTER STATEMENT OF THE CASE 


The appellant's statement of the case is substantially accurate, 
but contains one substantial omission. 


At the time of the execution of this note, the fact that the straw 
party was a straw party for the appellees was known to the appellants. 
(Supp. App. pp. 2 and 3 ) This fact shown by the 
deposition of the appellants, was before the Trial Court in its con- 
sideration of the motions. | 


STATUTES INVOLVED 


Title 28, Section 119 D.C. Code 1951 Ed. 


"No person is liable on the instrument whose signature 
does not appear thereon, except as hereinotherwise 
expressly provided* * * *" 


Title 28, Section 120 D.C. Code 1951 Ed. 


"The signature of any party may be made by a duly- 
authorized agent. No particular form of appoint- 
ment is necessary for this purpose, and the authority 
of the agent may be established as in other cases of 
agency”. 


Title 28, Section 121 D.C. Code 1951 Ed. 


"Where the instrument contains or a person adds 
to his signature words indicating that he signs for 
or on behalf of a principal, or in a representative 
capacity, he is not liable on the instrument if he 
was duly authorized, but the mere addition of 
words describing him as an agent or as filling a 
representative character without disclosing his 
principal does not exempt him from personal 
liability." 


SUMMARY OF ARGUMENT 


1. This action was solely a suit upon a negotiable promissory 
note. The deed of trust, or the alleged deficiency, was not a separate 
obligation from that represented by the note. The deed of trust was 
fully executed, leaving no basis for recovery thereunder. The only 
standing of the plaintiffs, as plaintiffs, was as holders of the note. 


2. Section 119 of Title 28 of the D.C. Code precludes recovery 
on the note. The rule of the Law Merchant, of which this section is 
merely declaratory, was that on a negotiable note bearing no name but 
that of the agent, no action could be brought against the principal. 
Section 120 does not change this, but assumes that the name of the 
principal is on the instrument. 


a 
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3. That the case of Harper v. Tiffin National Bank, cited by 

° the appellant, does not apply is shown by the language proper of the 
opinion itself (language omitted by the appellant in appellant's quota- 
tion). This case does not apply to the present factual situation where 

es the principal was disclosed at the time the agent signed the note in the 


agent's own name. 


4. The Trial Court's decision was based upon the conclusion 

~ that the principal was not disclosed on the face of the note, but the 

Y Court knew from the record that the principal was otherwise disclosed 
at the time of the execution of the note. Therefore, the Court violated 
no rule of liberal construction and there was no disputed fact issue. 


ARGUMENT 


I. This Action Was Solely A Suit Upon A Negotiable 
Promissory Note And, Therefore, Is Governed 
By The Negotiable Instruments Law. . 


The appellants in their brief have sought to argue that this 
action was one in contract and not solely based upon a promissory 
note. The appellants argued that they are seeking a deficiency judg- 
a ment based upon a deed of trust and a note and they, therefore, argue 
ve that the general rules of contract law and the general rule of respondent 
superior is applicable to this case and that, therefore, Title 28, Sec- 
tion 119 of the District of Columbia Code is not controlling. 


pS This argument of the appellants is without foundation in the 
complaint and in the record. There can be no liability on the part of 
the defendants because of the deed of trust, for the following reasons: 


~ Y 

4 (a) This attempted argument of the appellants that the deed of 
é trust or the deficiency is a separate and individual obligation from 
<A that represented by the note was argued and denied in the case of 


Hoffman v. Sheahin, 73 App. D.C. 374, 121 F.2d 861. That case 
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involved substantially the same form deed of trust that was involved 
in this case and in that case the Court ruled that the deed of trust 
created no liability upon which recovery can be had. The deed of 
trust merely recognized the existence of the indebtedness on the 
notes. The deed of trust created no additional obligations (except 


possibly as to taxes and insurance, points not here involved). 


(b) Even if, arguendo, the trust were to be assumed to have 
created some liability, it has been completely fulfilled by the fore- 
closure. The complaint revealed that the property given as security 
was sold for the sum of $1, 000.00 at a foreclosure sale. The com- 
plaint alleged that certain items such as advertising and auctioneer 
are chargeable, but under the terms of the deed of trust, these items 
are to be paid out of the $1, 000.00 bid at the foreclosure sale and the 
balance then remaining is to be credited against the note. The deed of 
trust having been foreclosed, the expenses having been paid out of the 
$1,000.00, and the balance having been applied to the note, leaves 
only the note upon which any recovery can be had. To put it another 
way, this trust has been fully executed and no liability can possibly 


remain thereunder. 


(c) As further proof that there is no liability and no recovery 
remaining under the terms of the deed of trust, the appellees challenge 
the appellants to point to a single breach of the terms of the trust. No 
term of said trust has been breached and, accordingly, no recovery 
can be had based on an unbreached trust. 


An analysis of the complaint shows that the only basis upon 
which the appellants brought suit was upon the note. Apart from 
alleging the existence of an obligation, the only point made in the 
complaint showing that the plaintiffs were entitled to recovery is on 
Page 3 wherein the plaintiffs alleged that the note was endorsed and 
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delivered to the plaintiffs, who became and continued to be the owners 
and holders of the note. This clearly demonstrates that the suit was 
necessarily a suit upon the note. 


Il. The Negotiable Instruments Law Is Controlling And Bans 
Recovery By The Appellant. 


1. The statute itself provides that "no one is liable on an in- 
strument whose signature does not appear thereon, except as herein 
otherwise expressly provided". This section of the Code simply ex- 
presses the rule of the Law Merchant and was merely declaratory of 
the rule existing at the time of the adoption of the Negotiable Instru- 
» ments Statute. 


Because this section is merely declaratory of the pre-existing 
law, the case of Cragin v. Lovell was properly cited by the lower 
court for the proposition that the appellees were not liable in this case. 
In that case, one Cragin was sued as the principal on the claim that 
one Fisk had signed certain notes in connection with the purchase of 
real estate as Cragin's agent. The Supreme Court held that Cragin 
was not liable on the notes, "negotiable promissory note bearing no 
name but that of Fisk and on such notes no action will lie against any 
other person." : 


2. To the same effect is the case of Sporing v. Dittmeier, in 
which case, as in this case, the original contract of sale called for the 
seller to take back a deed of trust note executed by a straw in the 
straw's own name and in that case the Court flatly held that the pur- 
chaser for whom the straw or agent was acting could not be sued on 
those notes. | 


Pratt v. Hopper, 12 Cal. App. 2, 291;55 Pac. 2d 517, Lipman v. Manger, 185 Wis. 88;200 N.W. 662. 


2 
Cragin v. Lovell, 109 U.S, 194; 27 L. Ed. 903. 


“ Sporing v. Dittmeier, 213S.W. 176, St. Louis Court of Appeals, Missouri 1919. 
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3. The appellant has sought to argue that Section 120 of the 
Code authorizes the liability of a principal on a note signed by his 
authorized agent, arguing that Section 119 limits liability on negotiable 
instruments to the person who actually signed the instrument. 


Manifestly, neither of these statements is accurate. Section 119 
obligates anyone whose signature appears on the instrument and Section 
120 simply indicates that one's signature may be made by an agent. 
That this is so is shown by the fact that a corporation can only sign 
through an agent; that this is so is likewise shown by the case of the 
man who cannot write but whose name is signed by another under his 
direction and in such instance the man who could not write, but whose 
name was signed by his agent under his direction was responsible on 
the note- 


Sections 119, 120 and 121, being read together, can only lead to 
the conclusion that one is not responsible on an instrument unless one's 
name appears thereon, that one's name may be placed thereon by one's 
agent and that ifone's name is placed on an instrument by one's agent 
and the instrument so indicates, thus disclosing the principal and the 


fact that the instrument is executed by the agent, then in such instances, 


the agent is exempt from liability. 


To interpret Section 120, as it is sought to be interpreted by the 
appellant, flies in the face of the rendered decisions and in essence 
negates Section 119. 


4. The case of Harper v. Tiffin National Bank, cited by the 
appellant, is clearly not applicable to this case and the distinction | 
between the Harper case and the facts of this case is most clearly 
stated by the Ohio Court itself in the language omitted by the appellant 


in his quotation and which is inserted hereafter underscored. The Ohio 


Court stated in that case: 


Yates v. Dyer, 76 Cal. App. 288; 244 Pac. 950. 





ro 
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vw, , . .The objection to recovery is that Harper's 
name nowhere appears on the note and no recovery 
can be had against him or his assignee although the 
money was raised for his use and he received it. *** 
and the authorities are cited to show that parties 
cannot be liable to and made liable on instruments 
of this kind by parol. This is conceded to be the 
rule particularly where there is a disclosed prin- 
cipal. In such cases the presumption is that the 


paper -was taken on the credit of the parties to it.” 


The Ohio Court further stated: 


"When the principal is known to the creditor, 
credit is presumed to have been given to the agent 
by accepting his paper instead of the principal.” 


This distinction of the Ohio Court is most applicable to this case 
because, as the record clearly reveals in the deposition of the plain- 
tiffs, which was before the Trial Court, at the time of the execution 
of the note in issue at the title company, the plaintiffs knew that 
Austin, the straw on the note, was the straw for the appellees. There- 
fore, by the very language of the Ohio decision is shown the distinction 
between that case and this case. | 


The Restatement of Agency in Section 152 is to the same effect 
for it states: : 


"A disclosed or partially disclosed principal 
is not liable to a negotiable instrument in which he 
is not named." | 


Ill. The Trial Judge's Decision Was Based Upon The Con- 
clusion That The Principal Was Not Disclosed On The 
Face Of The Note, But The Court Knew That The Prin- 
cipal Was Otherwise Disclosed At The Time Of The Exe- 
cution Of The Note. Therefore, The Court Violated No 
Rule Of Liberal Construction In Favor Of The Appellants. 


In his brief, the appellant has stated on Page 11 thereof: 
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"The fact that the exhibits did not disclose the 
principal, did not negate the factual possibility 
that at the time of the contract of sale of the 
property and the execution of the note and deed 
of trust, it was known that Louise Austin, was 
the straw and that she was acting for the appel- 
lees, there were no affidavits to the effect that 
at the time the note and deed of trust was exe- 
cuted, the principals were unknown." 
Therefore, the appellant argued that the Court failed to give a 


liberal interpretation of the complaint. 


But, as a matter of fact, the record demonstrates that the Trial 
Judge, in granting the motion for summary judgment, considered the 
original motion for summary judgment (which referred to the de- 
positions) and also that the Trial Court considered the entire file in 
the cause (which file included the depositions), and the deposition it- 
self demonstrates the actual fact that at the time of the execution of 
the note and trust, it was known that Louise Austin was the straw 
acting for the appellees. But, as has heretofore been demonstrated, 
both by the case of Harper v. Tiffin, cited by the appellant, and by 
Section 152 of the Restatement of Agency, the appellees, whose names 
appeared not on the note, are not liable on the note, signed by their 
agent in her own name, though they were known to be her principal. 


CONCLUSION 

We respectfully submit that the summary judgment of the Trial 
Court was properly granted for the defendants in a suit in which the 
complaint was based upon a promissory note on the face of which the 
names of the defendants did not appear, but which note was signed by 
an agent in the agent's own name and the fact of agency was known at 
the time of the execution of the instrument, since the suit was based 
purely on a promissory note and was governed by the negotiable in- 


struments law. Therefore, it is respectfully submitted that the 
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action of the Trial Court was clearly correct and should be affirmed 
by this Court. 


Respectfully submitted, 


LEONARD C. COLLINS 


917 - 15th Street, N. W. 
Washington, D.C. 


Attorney for Appellees 
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SUPPLEMENTAL APPENDIX 


PHILIP STEARNS, et al. 
Plaintiffs : 
vs. : Civil Action 2407-56 


DINO FORMANT and 
ANGELINA FORMANT 


Defendants 


Washington, D..C. 
Thursday, June 28, 1956 


ak ok * me * ; 5 


PROCEEDINGS 





Thereupon 
PHILIP STEARNS 
a witness of lawful age, was duly sworn by the notary public and, 
being examined by counsel, testified as follows: 3 
DIRECT EXAMINATION 

ak ™K ae * * aK 

Q. You are one of the plaintiffs in this suit. Will you tell me 
when you first learned about this note, when you first learned of its 
existence? A. I first learned of its existence -- I cannot give you the 
date. | 

Q. Approximately. A. It was at the time the deal was made, 
whichever time that was. 3 

Q. The complaint states the note was dated April 25, 1951; to 
which you replied it was about that time? A. Yes. — 

Q. How did you learn about it? A. We sold the property to 


Breiterman. 
* * x * * | * 


Q. You said "we sold the property."* Who is "we"? A. Jerry 
Werner, Sam Platshon and myself. | 





2-A 

Q. At that time Bernard Platshon was not in it at all? A. No. 

Q. At the time did you enter into a written contract with 
Breiterman? A. There was acontract. Yes. 

cd * * x * 

Q. Let me ask you, you said Werner bid it in, Jerry Werner bid 
itin. Bid it in for whom, for you and for him and for Sam Platshon? 
A. No. For Bernie Platshon and myself. 

Q. For the three of you, the plaintiffs in this suit? A. That is 
right. 

% x * * 

MR. COLLINS: Mark this as Defendants’ Exhibit One. 


(Thereupon, Defendants’ Exhibit No. 1 was 
marked for identification. ) 


BY MR. COLLINS: 

Q. Is that the camtract to which we have been referring when he 
sold to Breiterman, that which has been marked as Defendants' Ex- 
hibit One for identification? A. Yes. 

Q. Who signed "William Naylor" on that? A. I did. 


*x * * * * 


Q. At the time you sold this property you were selling it to 


Breiterman. Is that correct? A. Yes. 

Q. So Pensak must have been his straw? A. Yes. 

% x aK * ok 

Q. You say it was sometime after the settlement that Breiterman 
told you he had sold to Formant? A. No. It was prior to the settle- 
ment. It was sometime after he purchased it that he told us he sold it 
to Mrs. Formant. 

Q. But it was before settlement you knew that Formant was in 
the picture, then? A. I think that was the indication, but Iwon't be 


sure about that; you know, those things are hazy. 
* * * : * . *x 
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Thereupon 
ALAN J. WERNER | 
a witness of lawful age, was duly sworn by the notary public and, being 
examined by counsel, testified as follows: . 
* * * *x * * 
Q. Did you handle the settlement for the three of you? 
MR. MILLER: In this case you mean? i 
MR. COLLINS: Yes. Of the sale purchase by Naylor and re-sale 
by Naylor. | 
THE WITNESS: I participated in it. 
BY MR. COLLINS: : 
Q. What do you mean by that; put up some of the money? A. No. 
What I mean by that is that I handled some of the mechanics and to the 
extent that -- 3 
Q. Who went to the title company to handle it, did you? A. I 
was there. Yes. : 
Q. So was Mr. Stearns? A. Yes. | 
Q. Were the Formants there at that time? A. : Yes. 
Q. Any time you were there? A, Yes. , 
Q. Right there and then you knew Austin was Formants' straw, 
was thatit? A. Yes. 
* * * * * 1: om 
Q. Whose name did you use to buy it in at the foreclosure? 
A. Evelyn Kaiser. 
Q. Whois she? A. A straw. : 
- What is her address? A, I only know her business address. 
What is that? A. 927 Fifteenth Street, Northwest. 


. Thatis Phil Stearns’ office? A. That is correct. 
cd aE a x ee 


Q 
Q 
Q 
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SALES CONTRACT 


‘et S.A. 4 Cp. A¢or-s6 








a deposit of...BAVe, Hundredo=s—- Senne chetenheebetereetct estes deseretertnteteteter “2.Dollars (¢. 800.00.) 
to be applied as part payment of the purchase of Lot gee...obhex..@LGeSquare............cccccee cecceeey WIEh 
improvements thereon known a8 No...2QQ.. 9K stie...Sche..cccccccescessssccssecssssesseeseesees in the District of 
Columbia, upon the following terms of sale: 


Total price of property.... BAghty=Nine..Hundredessssssseses22 Dollars ($89290..). 


cash at the date of conveyance, of which sum this deposit shall be a part. 
The purchaser is to ESSER give, a first deed of trust secured on 





the premises of... SEVONKY FAW... HUNARAR. DORR EIG oe cccecscccseccccccsscsesececscseccesesseseesecseseracseceeeas 

EP cree SSO tere Rice She re EOCENE TE RRO RO RRA i TAC EOE: Dollars ($7500.90) 

rrr Weeemeences 111 rh Lt ESS 1: b Us CRE ere eveee , 194... bearing interest at the rate of..2mb....6,/...... per sent i 
per annum, payable... oF mt see Aan dnieanh ms printag. Sa 


larger payment 
ie: pi aij ike “Sa ox et peer Te Youn HOH Eats COT Pt Prine aw : 





property, to be paid in monthly installments Of ............-....ccseccseesseereceeeseeeeneeceneseneeees Wouagre «(S27 cuss ) 
or more, including interest at the rate Of..............ececcseeeee- per cent per annum, each installment when so 
paid to be applied, first, to the payment of interest on the amount of principal remaining unpaid 


and the balance thereof credited to principal. 


Trustees in all deeds of trust are to be named by the parties secured thereby, 


The property is sold free of encumbrances except as aforesaid; title is to ee good of record and in fact; otherwise said deposit is to 
be vetarese: a sale declared off at the eptioe of the purchaser, unless the defects are of such character that they may readily be a a 
by legal action, but the seller eed agent are heredy expressly released from a Hability for damages by reason of any defect in the title. 
In case lega) steps are necessary perfect the title, such action must be taken by the seller promptly at his own expense, wherevpon the 
time herein specified for full Tatilemains by the purchaser will thereby be extended for the period necessary for such prompt actlon. 

Rents, ant. water rent, insurance and interest on existing encumbrances, if ony, and core’ charges are to be adjusted to the 
date of the transfer. Taxes, genera) and special, are to be adjusted according to the certificate es issued by the *Comeecee of Taxes of 
the District of Columbia, except that assessments for improvements completed wise to the date ~ hereet, whether assessments therefor 
has been levied or not, shall be paid by the seller or allowance made therefor at the time of transfer, 

Examination of title, tax certificate converenticg notary fees and a)) recording charges, including those for purchase money trust 
if any, are to be at the cost of the purchaser; p ided, however, that if agree examination the title should be found defective the seller 
hereby agrees to pa per ine cost of the desmlantion ot ‘the title and also to pay to the egent pen a commission hereinafter provided for just 
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as through the sale actual] nm consummated and all the terms of this Vecatanes comp]i 
A Within... é twenty. wees days from the date of acceptance hereof by the owner, or as soon thereafter as a report 
on the title can be secure romptly ordered, seller and purchaser are required and agree to make ful] settlement in accordance 
\W with the terms hereof. fi Geir ! do, the deposit herein provided for may may be forfeited at the option of the seller, 
in which event the be relleved from further abil ty bereunder, or without forf: gn the said deposit the seller may 


avail himself of any purchaser or he may have under this contract. In the event of the forfeiture of the deposit, the 
eeller shall allow the agent one-half thereof as a compensation for his services to him. 


Settlement ie to be made at the office «Philip Stearns 


(Name of Broker) —a 


or at the Tithe Company searching the title, and deposit with the Title Company or with__ FOALIp Stearns 
(Name of Broker) 


‘@WINJOA punog jeulbuc elp Wo} 


of money, the deed of conveyance for execution and such other papers as are required of either party by the terms of this 
contract Mhall be considered good and sufficient tender of er iorrnnce of the terms hereo 
agrees to execute the usual special warranty Property is sold subject to an existing tenancy as follows: 





al 





seeabg wWalves Gil Roties 4G GANG ab peosiaed by thd awe of the Dutrict of Columbia, (Strike 


tenant b ce of the pereheoee 
3 one of the te y foregoing sentences.) 
The risk of loss or damage to sald prepery asd & or other casualty until] the deed of i convenes ig recorded is assumed by the seller. 
[ All notices of violations of Prag kk requirements noted or issued by any department of the District of Columbia, or 
P tions in eer: of the courts istrict vee Columbia on account thereof against ‘ee “f the - rty at the date of the settle- 
H ment of this contract shall be complied with by the seller and the propperty conveyed free thereof, fon shall survive the delivery 
; of the deed bereander, ra ’ E 
The seller agrees to pay ee eee eee) web UR EYE) Vy.) Dee ne en eee ee 
(Name of Broker) 
hile agent, the regular rate of commission fixed by the Washin Rea) Estate Board amounting to §_.._.____. nanan OR the 
Title Company, or the Rea) Estate Office, ugh Shick peitieatent fe made ‘s hereby. authorised and directed make deduction of 
the aforesaid “ohi “pS @ proceeds of the sale and to make payment thereof to the sald agent. Entire dun to Lag beld by 
ieee eee AB ako COPnS LT nnttt settlement Bireasider fe made, ; 
(Name of Broker) 


~~ ehinoay to this contract mutually agree that ft sha’l be binding upon their respective heirs, executors, administrators or assigns. 


ontract, made in triplicate, when ratified by the seller contains the final and entire t between the parties hereto 
and hay ensid not be bound by any terms, conditions, statements or representations, oral or written, not herein 60 ntained. 


PPrrrerrrrritri ite ttt eee 


We, the undersigned, hereby ratify, accept and agree to the above memorandum of sale and 
acknowledge it to be our contract. 


<A > 
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ne See Nn, a, 


The property is to be conveyed t in the name of... bess erect tec ciai last ian ties Blades PL aoe aa S IG RETO RES ; 
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Sales Contract 


REAL ESTATE 


8, A. 5 fl Cy 


This shall be a part of the contract as Wescribed on the 
reverse side; ee 
Above mentioned property being parte of lots 15& 14 

fn square 951 as follows; boginning at southwest corner of lot 13° 

and running:76 feet & inchos north aleng west line of lot 13 (or 

to a point 33 feet 4 inches from northwest corner of lot 135), thence 
east 35.103 feet to east line of lot 14, thence xkmmg south 76 feet 
8 inches along east line of lot 14 to southéast corner of lot 14, thence 
west on K street, S.E. 35.10} feet ( along south lines of lotsa 13 £14) 
to southwest corner of lot 15 or polnt of bexinning. The proportionate 


share of [ots 15 & 14 applicable to premises 900 K St. Seke shall be 
conveyed accordingly. 


“ & | 
Se | | 
NE 67 


“My , 
OY 
nbs 
? 
Owner 
eeenapansnesneep tLe 
REpublic 1939 


wees 
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we cc esses scnewn ens cossseseon= 


inley Adams Printing Co. 





